
One of the difficult tasks confronting group health plan
sponsors is drafting and updating summary plan descriptions
(SPDs) to comply with the Employee Retirement Income Security
Act (ERISA). The task has become even more daunting with the
Department of Labor’s (DOL) issuance last November of a final
rule governing content requirements for SPDs. The rule requires
calendar-year plans to be in compliance, with SPDs distributed to
participants and beneficiaries, by January 1, 2003. Given the
scope of the changes that apply to group health plan SPDs, now is
the time for plan administrators to begin assessing the impact of
these new requirements.

This article provides a discussion of the practical implications of
the new requirements for group health plan SPDs, checklists to
determine the level of SPD compliance, and a discussion of
optional compliance methods.

Health Plan SPD Requirements
Plan administrators should always refer to ERISA and the regula-
tions governing SPDs, and seek professional advice in applying the
rules to a specific situation. Nevertheless, a checklist (see Exhibit 1)
can be a very helpful starting point for group health plan sponsors
to assess a group health plan SPD’s compliance level with the final
rule. In addition, the requirements for group health plan disclo-
sures merit particular attention. A checklist (see Exhibit 2) specifies
the content for required group health plan disclosures. The DOL
also requires SPDs to include plan termination information.

The final rule repeals the limited exemption for SPDs of wel-
fare plans provided through qualified health maintenance
organizations (HMOs). As a result, plan administrators who
have relied on that exemption must now prepare (or have pre-
pared by the qualified HMO) and distribute SPDs that meet
the new requirements.

Optional Compliance Methods
In preparing SPDs, plan administrators have several optional com-
pliance methods for disseminating required information.

Model Notices
The final rule contains updated model notices for certain informa-
tion that group health plan SPDs must include. Using the “safe
harbor” model notices constitutes compliance with the applicable
provisions of the final rule.

Two of the updated model notices relate to group health plans. The
first is a statement of ERISA rights that includes COBRA continua-
tion coverage rights information. The second is a disclosure under
the Newborns’ and Mothers’ Health Protection Act (NMHPA)
concerning length of hospital stay following the birth of a child.

The required NMHPA disclosure can be a trap for unwary writers of
SPDs. That law has an exception for the disclosure requirement in
states with comparable laws that meet certain requirements and that
are not less favorable than federal law to the child and mother. Group
health plan SPDs must describe the state law, if it is applicable,
instead of the federal law. This can create a serious problem for group
health plans covering participants across state borders. The SPDs for
such plans must contain appropriate federal and state law disclosures
for all states in which the group health plan conducts business.

Information Provided Automatically, Outside of the SPD
The final rule allows plan administrators to reduce the sheer size
of a group health plan SPD by providing the following required
information in separate documents, automatically (without a
request) and free-of-charge to SPD recipients:

• A complete listing of network providers—If the plan pro-
vides such a list, the SPD itself must contain a general
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description of the provider
network and must indicate
that provider lists are fur-
nished, without charge, in a
separate document.

• The plan’s claims procedures
for preauthorization, approval,
and utilization review—If the
plan provides this information
in a separate document, the
SPD itself must state that the
plan’s claims procedures are fur-
nished automatically, without
charge, as a separate document.

Information Provided Upon
Request, Outside of the SPD
Plan administrators may provide the
following required information upon
request and free of charge in separate
documents to SPD recipients:

• Detailed schedules of bene-
fits—By making the detailed
schedules of benefits (including
listings of specific preventive services, drugs, tests, devices, pro-
cedures, and other benefits) available upon request, the SPD
needs only a general description of such benefits. The SPD
itself must refer to the availability, without charge, of the
detailed schedules of benefits upon request.

• Procedures governing qualified medical child support orders
(QMCSOs)—Instead of detailing the plan’s QMCSO proce-
dures in the SPD itself, the SPD may include a statement
indicating that participants and beneficiaries can obtain, with-
out charge, a copy of such procedures from the plan.

Overlapping COBRA Notice Requirements
In addition to deciding whether to include certain information in
the SPD or to provide separate documents, either automatically or
upon request, plan administrators must determine whether to use
the SPD to meet the initial COBRA notice requirement.

The final rule requires SPDs of COBRA-covered plans to pro-
vide information concerning participants’ and beneficiaries’
rights and obligations under COBRA. ERISA provides that “the
group health plan shall provide, at the time of commencement
of coverage under the plan, written notice to each covered
employee and spouse of the employee (if any) of the rights pro-
vided [by COBRA].” In contrast, SPDs must be provided to an

employee (but not to the spouse) within 90 days of his or her
becoming a participant under the plan.

Even though an SPD must contain detailed COBRA informa-
tion, it may not be a practical vehicle for disseminating the ini-
tial COBRA notice. This is especially true for health plans that
impose a waiting period for coverage. Often, the initial
COBRA notice will have to be given before health plan cover-
age begins for an employee. As a result, plan administrators
will, in effect, provide two similar COBRA notices—one
through the health plan SPD that is furnished within 90 days
of plan participation and one through a separate COBRA
notice at the commencement of coverage.

Multiple SPDs
Many employers allow participants and beneficiaries to select dif-
ferent premium structures and benefit options under a group
health plan. For example, a plan may permit participants to select
either a fee-for-service or an HMO arrangement. Given all the dis-
closures that an SPD must include, it can easily become a lengthy,
complex document if all options are addressed. Recognizing this
potential problem, the final rule permits a plan administrator to
furnish an SPD that is appropriate to each class of participants and
beneficiaries. The SPD may omit information not applicable to the

E X H I B I T  1

G R O U P H E A L T H P L A N SPD  C O N T E N T R E Q U I R E M E N T S C H E C K L I S T

The DOL’s final rule requires group health plan SPDs to address or contain:

_____ The type of plan the SPD describes (e.g., “group health plan”)

_____ The plan’s procedures governing QMCSO determinations

_____ Group health plan disclosures (see Exhibit 2)

_____ The sponsor’s authority under the plan to eliminate benefits or terminate the plan

_____ COBRA rights and obligations of participants and beneficiaries

_____ Funding medium information (i.e., self-funded, insured)

_____ Claims procedure information

_____ Statement of ERISA rights

_____ NMHPA disclosure
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class, but if it does, it must clearly identify on the first page the
class of participants and beneficiaries for which the SPD was pre-
pared, and the plan’s coverages for other classes.

Group health plans that offer different coverage options, such as
a fee-for-service and an HMO arrangement, should consider
separate SPDs for each coverage option available. Separate SPDs
might be more readable and user-friendly.

Responsibility for Compliance
Health plan SPDs are often prepared by insurance companies,
HMOs, or third-party administrators. Nevertheless, the plan
administrator, not the SPD preparer, is responsible for compli-
ance with the new SPD requirements. Thus, a plan administrator
should discuss the new requirements with the SPD preparer to
ensure that the new requirements will be met.

Conclusion
Now is the time for group health plan administrators to begin
examining their SPDs for compliance and make necessary
changes. Preparing a group health plan SPD requires adherence
to detailed and complex content requirements set forth in the
DOL’s regulations. In addition to working with the plan’s insur-
ance companies, HMOs or third-party administrators, using the
services of employee benefits compliance experts in preparing a
group health plan SPD can be helpful, particularly in addressing
the desirability and feasibility of using the various options per-
mitted under the final rule.

Jim Herod is a consultant in Milliman USA’s Dallas office.

E X H I B I T  2

G R O U P H E A L T H P L A N D I S C L O S U R E R E Q U I R E M E N T S C H E C K L I S T

A group health plan SPD must describe:

_____ Any cost-sharing provisions (including premiums, deductibles, coinsurance, and copayment amounts for which
the participant or beneficiary will be responsible)

_____ Any annual or lifetime caps or other limits on benefits under the plan

_____ The extent to which preventive services are covered under the plan1

_____ Whether, and under what circumstances, existing and new drugs are covered under the plan1

_____ Whether, and under what circumstances, coverage is provided for medical tests, devices and procedures1

_____ Provisions governing the use of network providers, the composition of the provider network and whether, and
under what circumstances, coverage is provided for out-of-area services2

_____ Any conditions or limits on the selection of primary care providers or providers of specialty medical care

_____ Any conditions or limits applicable to obtaining emergency medical care

_____ Any provisions requiring preauthorization or utilization review as a condition to obtaining a benefit or service
under the plan

1 Only a general description of these benefits is required if the SPD refers to detailed schedules of benefits that are available, without charge, to any participant
or beneficiary who requests the schedules of benefits.

2 The listing of providers may be furnished to participants and beneficiaries as a separate document if the SPD contains a general description of the provider net-
work and states that the provider lists are furnished automatically, without charge, in a separate document.
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When working in employee benefits, one often is struck
by the amount of regulation. For any given retirement, health and
welfare, or fringe benefit program, there is usually a way things
must be done to comply with the laws. Ironically, despite the
detailed regulation of employee benefits, no mandate exists for
employers to provide employees health benefits or pensions.
Employers created these plans voluntarily, and only in response to
their growing importance did the government begin laying down
what have become the intricate rules and laws surrounding them.

Stepping back from the statutory and regulatory details and look-
ing at the major forces and trends affecting employee benefits may
be helpful in understanding government policy. Moreover, the
insight gained may help plan sponsors better manage the difficult
issues and competing interests involved in the design of their bene-
fit programs.

This article offers a brief overview of the shaping of employee
benefits by the federal government and the influences that pri-
vate-sector benefit programs have had in determining the federal
regulatory scheme.

Seeing the Forest
To make sense of how employee benefit programs came to have
such detailed provisions, it helps to keep the following histori-
cal points in mind:

• Employee benefit laws often arise from broad governmental
objectives.

• Legislation and regulation are often reactions to social changes
and changes in society’s understanding of what is fair.

• Government programs and private programs interact and
affect each other.

The US political system is designed with a balance of power between
the federal and state governments and among the branches of those
governments. Clarity of benefit program design often takes a back
seat to compromise in the crafting of legislation and regulation.

Change is often a slow process that requires the agreement of
multiple parties. For example, there have been occasions—most

recently, under health reforms proposed by President Clinton—in
which the discussion in favor of a national healthcare system
became intense, yet the lack of consensus among the various
interest groups resulted in little or no action. Similarly, the over-
haul of the tax code in 1986 required a decade-long process of
earnest debate. And the latest calls for “fixing” the Social Security
system have now been around for about 15 years.

What distinguishes the areas that have become mandated or regulat-
ed from those that have not? Two common factors are expectations
and historical precedent. When there is a “problem,” and historical
precedents have prepared the populace to expect a governmental
solution, then one generally occurs. For example, a Social Security
“fix” occurred in 1982, when the trust fund was nearly broke.

Historical precedent in the key areas discussed below has generated
much government regulation. (See the separate timeline for key
statutes that have affected the provision of private-sector and gov-
ernmental benefits.) Forces acting in these key areas will continue to
influence federal regulation of employee benefits in the years ahead.

Taxation
Taxes and the tax code are fundamental to this discussion. Nothing
is as certain as death and taxes, and both reach extremes during
war. The tax act of 1862, during the Civil War, created a perma-
nent internal revenue establishment to collect taxes. World War II
brought about income tax withholding and changed the income
tax from something that only a wealthy minority paid to a tax on
the majority of working people. Recently, substantial reductions in
defense expenditures as a percentage of government revenue helped
move the budget from deficit to surplus and contributed to pro-
posals to lower tax rates.

When one compares US tax policy in the first 50 years of the 20th
century with the constant tinkering of the last 25 years, one sees the
recent activity as exactly that—tinkering. The current major sources
of federal revenue come from the individual income tax, Social
Security payroll receipts, and corporation income taxes. These three
provide more than 90% of the government’s total receipts. In 1975,
they made up about 88% of receipts. But back in 1900, these feder-
al taxes either did not exist or were minor. While the ratio of total

Key Factors in the Evolution 
of Employee Benefit Regulation
by Troy Pritchett, FSA
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federal tax receipts to gross domestic product (GDP) increased over
the entire century to nearly 20% of GDP, the rate of increase in this
percentage was greatest in the first half of the century.

Social Insurance Programs
It is no coincidence that the development of major social insur-
ance programs parallels that of major employee benefit programs.
Both address the fundamental issues of retirement and healthcare.
In the US, employer plans and government programs have stimu-
lated the growth of one another rather than excluded each other.

On the pension side, Social Security’s focus on some basic level
of retirement income has left considerable room for private pro-
grams, both defined benefit and defined contribution plans. On
the healthcare side, employer plans seem to have led the way,
with Medicare and Medicaid later being provided for retirees
and the poor. The adoption and proliferation of health plans in
the private sector grew out of the provision in the tax code for
the deductibility of employer-paid health insurance premiums
combined with incentives created by wage controls during
WWII (1942 Stabilization Act), which limited the amount of
compensation payable to workers but allowed employee insur-
ance plans. Costs for this originally relatively inexpensive bene-
fit, along with initial costs for Medicare and Medicaid, have
grown considerably for both employers and the government.

The government’s involvement in healthcare extends far beyond
the social insurance program area. The substantial direct govern-
ment expenditure in the nation’s healthcare system includes fund-
ing for public health and medical research; the Center for Disease
Control and the National Institutes of Health have both grown
significantly in the last 50 years.

As long as employer health plans serve as a principal funding
mechanism for healthcare, growing legislative and regulatory
scrutiny is likely, given both the government’s direct spending on
healthcare and its granting of a tax deduction for employers’
healthcare contributions. Although the nation is far from adopt-
ing a single-payer health system, there is in fact a national health
policy, with voluntary employer plans forming a major part of
that policy. Given certain political pressures, the possibility exists
that employer plans in the future may be treated as government
contractors, outsourcing the provision of health insurance.

Labor Relations
The major federal statutes affecting labor relations were put in
place in the first half of the last century. In recent decades,
union membership has decreased as a percentage of the work-

force. Labor-management negotiations, however, continue to
play a major role in the design and evolution of employee ben-
efits in many industries. In addition, large corporations and
unions are major political forces, contributing substantial dol-
lars to state, local, and national candidates and parties. One
interesting development in the rising economic significance of
employer-sponsored health plans is the effort by some physi-
cian groups to unionize to increase their bargaining power.

Fiscal Soundness, Professionalism 
and the Formal Operation of Plans
As mentioned at the outset, despite the amount of regulation gov-
erning significant employee benefits such as medical coverage and
pension benefits, there is no requirement that employers offer these
benefits. The current structure consists of a simple, “IF you offer
these benefits, THEN you must comply with the regulations.” The
real mandate is that benefits offered must be written and adminis-
tered in an open and fiscally sound manner.

In terms of written plans, disclosure of information, and fiduci-
ary duty, the Employee Retirement Income Security Act
(ERISA) stands out as the major legislation; but ERISA did have
precedents, including the 1958 and 1962 Welfare and Pension
Plans Disclosure Act (WPPDA). ERISA, in 1974, also created
the Pension Benefit Guaranty Corporation to insure defined
benefit pension plans. This governmental insurance entity for
pensions is modeled on the Federal Deposit Insurance
Corporation for savings products in the banking industry.

Other benefit programs, such as self-funded health benefits and
defined contribution pension arrangements, do not have similar
federal insurance agencies. Thus far, the financial controls in
place have prevented major problems so that additional govern-
ment insurance for those other programs appears unnecessary.

The growth and specialization of management and such allied pro-
fessions as accounting, actuarial, and legal services offer employers
the means to cope with complex employee benefit regulation.
Intricate governmental regulations that may have appeared com-
pletely impractical a generation ago appear as realistic possibilities
today because of the increased availability of specialists in profes-
sional services to understand and implement these approaches.

Family Policy
General governmental concerns also create employee benefit
laws and regulations in the area of family policy. Social Security
set an early precedent in initial amendments by including
spousal and minor children’s benefits. In more recent decades,
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laws addressing the treatment of spouses and children in divorce
situations have produced qualified domestic relations orders and
qualified medical child support orders, as well as expanded joint-
and-survivor annuity options.

Laws addressing support for families with children include the
Family Medical Leave Act (FMLA) and various child tax credit
provisions. The FMLA provided additional rights for employees
with new children beyond the Pregnancy Discrimination Act,
which falls under the anti-discrimination topic addressed below.
There is also an anti-discrimination element to the changing
definition of “family.” Domestic partner benefits are primarily
being driven by voluntary employer initiatives at this point. As
these benefits become more common, the taxation of these ben-
efits and other details of plan administration could become
political issues leading to possible legislation.

Anti-Discrimination
While the roots of federal anti-discrimination statutes go back to
the Civil War and Women’s Suffrage movements, the Civil Rights
Act of 1964 is the foundation for our current anti-discrimination
regulatory framework. This is another case where governmental
and social trends that go far beyond employee benefits have
played a large role in the history of employee benefits regulation.
Additional laws have extended nondiscrimination requirements to
protect individuals regarding age, sex, religion, or disability.

For retirement plans, detailed anti-discrimination regulations
apply to income to ensure that “highly paid” employees do not
benefit disproportionately. And the 1996 Health Insurance
Portability and Accountability Act contains provisions to pro-
hibit discrimination on the basis of a person’s health status. It is
a measure of how thoroughly anti-discrimination has become
ingrained in our sense of fairness that even arguments against
measures such as affirmative action are frequently presented on
the basis of potential reverse discrimination.

Science and Technology
No discussion of trends, even regulatory trends, would be com-
plete without a mention of science and technology. A fair argu-
ment could be made that nothing has contributed more to the
complexity of government regulation than the introduction of
word processing.

Recent government technology regulations affecting employee
benefits include those intended to facilitate digital commerce,
such as the Electronic Signatures in Global and National
Commerce Act of 2000. This law, which gives electronic signa-
tures, contracts, and records the legal effect of handwritten sig-
natures and other paper documents, allows for electronic signa-
tures in nearly all business transactions.

Of potentially greater concern is protection of information
about individuals. Employee benefits will be affected by privacy
regulations that are emerging on several fronts, including those
applicable to health information under the Health Insurance
Portability and Accountability Act (HIPAA) and the European
Union’s directive, and to financial information under the 1999
Financial Services Modernization Act and Federal Trade
Commission regulations. Prohibitions on use and disclosure of
information obtained from genetic testing also are of significant
concern for individuals.

Technology is driving the development of new forms of benefit
delivery systems, such as defined contribution health plans (also
known as “consumer-driven healthcare”). These new benefit
programs operate in ways that do not fit exactly into the cur-
rent regulatory structures. This may hinder their development
without legislative change, or legislative change may follow pro-
grams that test the uncertain waters.

Conclusion
Employee benefits have evolved due to various social pressures
and governmental forces. But employee benefits also have con-
tributed toward social changes and government efforts to shape
legislation and regulations. The intertwining of those actions
and reactions has contributed to some of the complexity and
scope of regulations. Convergence and agreement on certain
issues will continue to force changes on benefit programs. The
content and impact of any single piece of pension or health
benefit legislation in any given Congress will always depend on
the way in which all of these pressures and forces coalesce.

Troy Pritchett is a consulting actuary in Milliman USA’s Salt Lake
City office. 
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You are the plan administrator for your company’s
retirement plan. A plan participant comes to you for informa-
tion and advice about the possible effects that an impending
divorce might have on his benefits. What does the Employee
Retirement Income Security Act (ERISA) require of you? Are
any state laws applicable?

This article explains key issues for retirement plan administra-
tors and discusses some of the more troublesome aspects in pro-
cessing qualified domestic relations orders (QDROs).

Putting the Q in a DRO
ERISA has historically prevented qualified retirement plan admin-
istrators from paying out plan assets to anyone other than plan
participants. Courts, meanwhile, were issuing orders that directed
plan administrators to divide plan assets in divorce proceedings in
accordance with the terms of divorce decrees. This put the admin-
istrators in the position of violating the federal pension law and
thereby putting the plan’s qualified status in jeopardy, or risking a
contempt-of-court citation for failing to follow the court order.

Congress resolved the dilemma by amending ERISA to allow
for the division of plan assets in cases of divorce by requiring
the court order to satisfy certain requirements. By satisfying
these requirements, a domestic relations order (DRO) becomes
a qualified domestic relations order (QDRO), allowing specified
nonparticipants to be paid from a qualified plan. 

Once a DRO is issued, a plan administrator is responsible for deter-
mining whether it is “qualified” under the provisions of the plan
document and ERISA. Typically, these orders are issued by a state
court and specify how the property of a divorcing couple is to be
divided. Most states have “equitable distribution” laws under which
the state determines what is fair and equitable based on individual
facts and circumstances of the marriage, and may award more or less
than 50% of the marital assets to either party. In contrast, nine
states (California and Texas being the largest) have “community
property” laws that equally split property/assets obtained during the
marriage or property/assets owned by one party prior to the mar-
riage and commingled with other marital assets. Under community
property states, unless the asset can be clearly and separately traced
as belonging exclusively to one party—both prior to and during the
marriage—the asset is subject to the 50/50 split. 

The plan administrator is not responsible for determining the
validity of the state law applied in drafting the DRO. But the
plan administrator must ensure that the form of annuity speci-
fied in the DRO is an allowable option under the plan. One
specific restriction is that the non-participant spouse may not
elect a joint-and-survivor option with a subsequent spouse.
The non-participant party (“alternate payee”) specified in the
order may be a former spouse, child, or other dependent of
the participant. In the following discussion, the alternate
payee is a former spouse.

Upon receipt of the order, the plan administrator must notify
the participant and alternate payee(s) of the receipt of the DRO
and provide each party a copy of the plan’s written procedures
for determining whether the DRO is qualified. The Department
of Labor requires plan procedures to address:

• the plan’s available materials to alternate payees (or their
counsel) to properly draft the DRO as a QDRO;

• a description of the “reasonable” time limits established by
the administrator for determining qualification;

• the segregation or suspension of benefits or pension assets
until qualification is determined; and

• a description of the process for reviewing the administra-
tor’s decision on qualification.

A QDRO may not provide for a form of distribution that is not
permitted by the plan. For example, participants frequently ask
administrators to distribute the pension benefit as a lump sum to
the former spouse. However, if a lump-sum feature is not an
option under the plan, then such a distribution is forbidden,
despite the ease of administration to do so. During the qualifica-
tion review period, the plan administrator must separately
account for the payments to be earmarked for the alternate
payee. There is an 18-month limit on segregating/suspending
benefits or pension assets while a qualification is being deter-
mined, although a plan administrator is required to determine
the qualified status within a “reasonable time.” If the qualifica-
tion is not determined—or deemed unqualified and not reme-
died—within 18 months, the plan administrator is required to
pay out the suspended benefits to the participant. The clock
starts with the date of first benefit receipt specified in the DRO
but not before the administrator receives the DRO.

QDROs: What You Need to Know
by Jeffrey J. Lane, ASA
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The IRS and the Pension Benefit Guaranty Corporation
(PBGC) have published model “Separate Interest and Shared
Payment QDRO” examples, which can be helpful to the legal
community in drafting the order and to the plan administra-
tor in reviewing the order for qualification. There are also
model plan guidelines that can be extremely helpful in deter-
mining whether an order is qualified, especially for those
administrators who discover that the plan has no written pol-
icy or established guidelines.

Q’s and A’s for QDROs
Typical key issues that plan administrators will confront in pro-
cessing QDROs are illustrated by the questions that follow.

1. How soon can my former spouse receive the pension?
The answer to this question is primarily dictated by the plan
document. But for any qualified retirement plan, the earliest
date for benefit commencement for the alternate payee is the
earlier of: (a) the earliest retirement date; and (b) the later of
the participant’s 50th birthday and the earliest date of bene-
fit receipt, assuming the participant were to terminate
employment. Thus, it is not necessary for the participant to
terminate employment for the alternate payee to commence
receipt of the benefit.

Under defined benefit plans, if the alternate payee elects to com-
mence receipt of the pension before the participant actually ter-
minates employment, there will be implications to the answers
in the next two questions below. By commencing benefit pay-
ments before the participant begins to receive benefits, the alter-
nate payee forces the benefit to be payable under the “separate
interest method” (see Question #2). In addition, the benefit
amount payable for the alternate payee electing the earlier com-
mencement will be based on the accrued benefit calculated at
the time of the alternate payee’s first payment. Furthermore, the
pre-termination benefit payable to the alternate payee will not
include any favorable early retirement enhancements for which
the participant may be eligible at a later date.

Under defined contribution plans, a separate account is usually
established for the alternate payee after the order is deemed
qualified. The plan’s normal distribution rules would generally
apply to any benefits payable to an alternate payee. Under the
usual circumstances, this means that the alternate payee must
wait for the participant to terminate or reach age 59-1/2.
However, under the “earliest date” rule discussed above, the
alternate payee would not have to wait beyond the partici-
pant’s 50th birthday to withdraw monies from the plan.

In both types of plans, two pertinent rules apply to the timing
and receipt of the alternate payee’s payment:

• The 10% excise tax that normally could be assessed on dis-
tributions prior to age 59-1/2 does not apply to benefits
paid pursuant to a QDRO. 

• The $5,000 threshold for cash-outs without a participant’s
consent applies separately to the participant and alternate
payee. Thus, if upon the participant’s employment termina-
tion each party’s share is valued at $4,000, the plan may
automatically distribute $8,000 (assuming the plan pro-
vides for automatic cash-outs of $5,000 or less).

2. Will the plan pay benefits under a “separate interest
method” or “shared payment method”?
Allowing the alternate payee to sever either the timing or the
form (or both the timing and the form) of annuity from the
participant results in benefit payments under a “separate interest
method.” This method gives the alternate payee the freedom to
choose when to commence the benefit (but not before the par-
ticipant’s earliest age) and to make future payments contingent
on his or her life instead of the participant’s life. Thus, the
alternate payee receives benefits as long as he or she is alive,
regardless of the status of the participant.

The shared payment method pays benefits while the participant
is in receipt of the pension (although a survivor benefit can still
be paid to the former spouse when a joint-and-survivor option is
chosen). Under the shared payment method, an alternate payee
shares in each payment made to the participant—a single timing
schedule and form of annuity applies to both parties. This
method potentially produces a higher benefit because the alter-
nate payee shares in any favorable early retirement features earned
by the participant. An alternate payee must weigh the relative life
expectancies (i.e., whether he or she will outlive the participant)
against the generosity of the early retirement factors in deciding
which method is more advantageous. An alternate payee possibly
may receive the enhanced early retirement benefit under the sepa-
rate payment method if payments commence concurrently with
the participant’s retirement date. However, the enhanced benefit
is actuarially reduced if the alternate payee is younger than the
participant; the benefit is not actuarially increased if the alternate
payee is older.

3. What happens to the respective pension shares if one
of the parties dies? 
QDROs often fail to address the payment procedures upon the
contingency of death or disability of either party. The absence
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of any language dealing with contingencies upon death can
result in the alternate payee forfeiting a claim to benefits upon
the death of the participant.

Under defined benefit plans, unless the QDRO specifically pro-
vides for pre-retirement death benefits to be paid to the former
spouse, the former spouse loses all survivor protections if the
participant dies prior to benefit commencement. Conversely, if
the  former spouse dies prior to benefit commencement and
without any death benefit specifications in the QDRO, the full
benefit reverts to the participant. Thus, a QDRO/DRO should
address what happens to each party’s benefit in the event of
either party’s death before and after benefit payments com-
mence. A participant is not precluded from assigning his or her
share of pension benefits to a subsequent spouse as a named
beneficiary, but the alternate payee has no right to elect a joint-
and-survivor option with a subsequent spouse.

Under defined contribution plans, a beneficiary is explicitly
named as part of plan administration, typically upon a partici-
pant enrolling in the plan. Assuming that the participant had
originally named the former spouse as beneficiary, the former
spouse would continue to have death benefit protection after the
divorce, unless the participant took action to change the named
beneficiary after the divorce. This contrasts with the defined
benefit scenario where the divorced spouse automatically forfeits
any pre-retirement death benefits, unless the QDRO is issued
before death. To prevent either a) the participant from removing
the former spouse as beneficiaty or b) leaving the former spouse
all of the participant’s account upon death, the parties should
consider having the QDRO prepared simultaneously with the
divorce decree.

4. What is an equitable way to split the retirement bene-
fits upon a divorce?
This question has no easy answers, and, in fact, raises other
questions: Should the former spouse’s share of the pension be
calculated as a fixed amount at separation/divorce? Should the
benefit represent a proportionate share of the participant’s final
pension benefit at retirement, pro-rated on years married over
total years of benefit service? If an early retirement incentive is
offered after the divorce, should the former spouse share in any
enhancements? How should the parties account for mandatory
employee contributions?

The answers vary according to state laws and court discretion.
Under defined benefit plans, splitting the benefit by using a
proportionate share of the final benefit at retirement is a com-

mon approach. The amount of the projected benefit is prorated
by the duration of the marriage (in the numerator) and total
years of participant service (in the denominator). For example,
if a participant works for an employer for 30 years (consisting
of four years prior to marriage, 16 years of marriage, and 10
years after the marriage ends), some states will award up to half
of the participant’s prorated (16/30) final pension to the former
spouse. Thus, if a participant in a plan possessing a final pay
formula doubles his salary after the divorce, the former spouse’s
pension amount will double from the amount awarded if the
participant were to terminate the day after the divorce.

But this common approach is not universally applied. In
Pennsylvania, for example, a former spouse cannot be awarded
any portion of a deferred pension benefit based on post-separa-
tion salary increases or years of service. The alternate payee’s
pension amount is generally fixed at separation, although the
sharing of any post-separation plan benefit improvements (e.g.,
from plan amendments, which the state’s highest court distin-
guished as independent of the participant’s efforts) is allowed.

The splitting of the deferred pension benefit can be likened to
dividing the value of the house shared by the couple, with one
catch: the house will not be sold for 10 years and only one of the
parties may continue living in the home until that future date. To
award half of the home’s value at separation—payable at the
future sale date—to the spouse who moves out ignores the natu-
ral appreciation of the home’s value over the next 10 years. To
award half of the full sale price (10 years hence) to the spouse
moving out ignores any capital improvements and upkeep per-
formed by the party living in the home during that time.

If pensions are deferred wages and salary increases are com-
posed of both a cost-of-living component (independent of the
participant’s actions) and a merit increase component (depend-
ent on participant behavior/performance), then a possible fair
approach is to award a service pro-rated share of an artificial
final benefit, one based on the future cost-of-living increases to
final pay (never more than actual final average pay).

Courts and QDROs
A former spouse’s right to, and amount of, retirement plan ben-
efits have been the subject of numerous court decisions.

Most recently, the US Supreme Court examined ERISA pre-
emption of state law with regard to a plan’s beneficiary desig-
nation upon the death of a divorced participant. In Egelhoff v.
Egelhoff, the participant died shortly after a divorce, with the
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former spouse still listed as the beneficiary and no QDRO in
place. Washington State law would have nullified the former
spouse’s claim to pension benefits and given the benefits to the
participant’s children from his first marriage. But the Court
concluded that the state law interfered with a central element
in the administration of an ERISA plan and that the second
Mrs. Egelhoff, as the named beneficiary under the plan, was
entitled to the benefits. 

In other jurisdictions, court rulings have wrestled with—and,
in some cases, concluded differently on—such questions as:

• Does a former spouse have a legal right to amounts out-
standing from a divorce decree if a QDRO was not issued
before the participant’s death?

• Do post-separation salary increases, years-of-service credits,
or incentive awards accrue to the former spouse via her
pension benefit?

• Should the value of a participant’s Social Security benefit
be taken into account in drafting a DRO?

Conclusion
Although there are many gray areas in splitting pension benefits
upon divorce, plan administrators should be sufficiently familiar
with the overall process and the basic plan and ERISA constraints
to give plan participants some comfort during what is certainly a
stressful period. A plan administrator generally becomes aware of
a divorce when the participant requests a current calculation of
the accrued benefit for the former spouse. Being able to provide
the plan’s written guidelines for determining the qualification of a
domestic relations order at that time will help establish the expec-
tations and responsibilities of each party.

Jeff Lane is an associate actuary in Milliman USA’s Washington,
D.C. office.


